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PART IX—TRANSITION PROVISIONS

Section 81. Optional Transition Provisions Re-
lated to the Implementation of Consolidation
Requirements Under FAS 167

(a) Scope, applicability, and purpose. This
section 81 provides optional transition provi-
sions for a State savings association that is
required for financial and regulatory report-
ing purposes, as a result of its implementa-
tion of Statement of Financial Accounting
Standards No. 167, Amendments to FASB Inter-
pretation No. 46(R) (FAS 167), to consolidate
certain variable interest entities (VIEs) as
defined under GAAP. These transition provi-
sions apply through the end of the fourth
quarter following the date of a State savings
association’s implementation of FAS 167
(implementation date).

(b) Exclusion period.

(1) Exclusion of risk-weighted assets for the
first and second quarters. For the first two
quarters after the implementation date (ex-
clusion period), including for the two cal-
endar quarter-end regulatory report dates
within those quarters, a State savings asso-
ciation may exclude from risk-weighted as-
sets:

(i) Subject to the limitations in paragraph
(d) of section 81, assets held by a VIE, pro-
vided that the following conditions are met:

(A) The VIE existed prior to the implemen-
tation date,

(B) The State savings association did not
consolidate the VIE on its balance sheet for
calendar quarter-end regulatory report dates
prior to the implementation date,

(C) The State savings association must
consolidate the VIE on its balance sheet be-
ginning as of the implementation date as a
result of its implementation of FAS 167, and

(D) The State savings association excludes
all assets held by VIEs described in para-
graphs (b)(1)(i)(A) through (C) of this section
81; and

(ii) Subject to the limitations in paragraph
(d) of this section 81, assets held by a VIE
that is a consolidated ABCP program, pro-
vided that the following conditions are met:

(A) The State savings association is the
sponsor of the ABCP program,

(B) Prior to the implementation date, the
State savings association consolidated the
VIE onto its balance sheet under GAAP and
excluded the VIE’s assets from the State sav-
ings association’s risk-weighted assets, and

(C) The State savings association chooses
to exclude all assets held by ABCP program
VIEs described in paragraphs (b)(1)(ii)(A) and
(B) of this section 81.

(2) Risk-weighted assets during exclusion pe-
riod. During the exclusion period, including
for the two calendar quarter-end regulatory
report dates within the exclusion period, a
State savings association adopting the op-
tional provisions in paragraph (b) of this sec-
tion must calculate risk-weighted assets for
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its contractual exposures to the VIEs ref-
erenced in paragraph (b)(1) of this section 81
on the implementation date and include this
calculated amount in risk-weighted assets.
Such contractual exposures may include di-
rect-credit substitutes, recourse obligations,
residual interests, liquidity facilities, and
loans.

(8) Inclusion of ALLL in tier 2 capital for the
first and second quarters. During the exclusion
period, including for the two calendar quar-
ter-end regulatory report dates within the
exclusion period, a State savings association
that excludes VIE assets from risk-weighted
assets pursuant to paragraph (b)(1) of this
section 81 may include in tier 2 capital the
full amount of the ALLL calculated as of the
implementation date that is attributable to
the assets it excludes pursuant to paragraph
(b)(1) of this section 81 (inclusion amount).
The amount of ALLL includable in tier 2
capital in accordance with this paragraph
shall not be subject to the limitations set
forth in section 13(A)(2) and 13(b) of this Ap-
pendix.

(c) Phase-in period.

(1) Ezxclusion amount. For purposes of this
paragraph (c), exclusion amount is defined as
the amount of risk-weighted assets excluded
in paragraph (b)(1) of this section as of the
implementation date.

(2) Risk-weighted assets for the third and
fourth quarters. A State savings association
that excludes assets of consolidated VIEs
from risk-weighted assets pursuant to para-
graph (b)(1) of this section may, for the third
and fourth quarters after the implementa-
tion date (phase-in period), including for the
two calendar quarter-end regulatory report
dates within those quarters, exclude from
risk-weighted assets 50 percent of the exclu-
sion amount, provided that the State savings
association may not include in risk-weighted
assets pursuant to this paragraph an amount
less than the aggregate risk-weighted assets
calculated pursuant to paragraph (b)(2) of
this section 81.

(3) Inclusion of ALLL in tier 2 capital for the
third and fourth quarters. A State savings as-
sociation that excludes assets of consoli-
dated VIEs from risk-weighted assets pursu-
ant to paragraph (c)(2) of this section may,
for the phase-in period, include in tier 2 cap-
ital 50 percent of the inclusion amount it in-
cluded in tier 2 capital, during the exclusion
period, notwithstanding the limit on includ-
ing ALLL in tier 2 capital in section 13(a)(2)
and 13(b) of this Appendix.

(d) Implicit recourse limitation. Notwith-
standing any other provision in this section
81, assets held by a VIE to which the State
savings association has provided recourse
through credit enhancement beyond any con-
tractual obligation to support assets it has
sold may not be excluded from risk-weighted
assets.
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PART 391—FORMER OFFICE OF
THRIFT SUPERVISION REGULATIONS

Subpart A—Security Procedures

Sec.
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391.3
391.4
391.5

Authority, purpose, and scope.
Designation of security officer.
Security program.

Report.

Protection of customer information.

Subpart B—Safety and Soundness
Guidelines and Compliance Procedures

391.10 Authority, purpose, scope, and preser-
vation of existing authority.

391.11 Determination and notification of
failure to meet safety and soundness
standards and request for compliance
plan.

391.12 Filing of safety and soundness com-
pliance plan.

391.13 Issuance of orders to correct defi-
ciencies and to take or refrain from tak-
ing other actions.

391.14 Enforcement of orders.

APPENDIX A TO SUBPART B OF PART 391—
INTERAGENCY GUIDELINES ESTABLISHING
STANDARDS FOR SAFETY AND SOUNDNESS

APPENDIX B TO SUBPART B OF PART 391—
INTERAGENCY GUIDELINES ESTABLISHING
INFORMATION SECURITY STANDARDS

Subpart C—Fair Credit Reporting

391.20 Examples.

391.21 Disposal of consumer information.

391.22 Duties regarding the detection, pre-
vention, and mitigation of identity theft.

391.23 Duties of card issuers regarding
changes of address.

APPENDIX TO SUBPART C OF PART 391—INTER-
AGENCY GUIDELINES ON IDENTITY THEFT
DETECTION, PREVENTION, AND MITIGATION

Subpart D—Loans in Areas Having Special
Flood Hazards

391.30 Authority, purpose, and scope.

391.31 Definitions.

391.32 Requirement to purchase flood insur-
ance where available.

391.33 Exemptions.

391.34 Escrow requirement.

391.35 Required use of standard flood hazard
determination form.

391.36 Forced placement of flood insurance.

391.37 Determination fees.

391.38 Notice of special flood hazards and
availability of Federal disaster relief as-
sistance.

391.39 Notice of servicer’s identity.

APPENDIX TO SUBPART D OF PART 391—SAM-
PLE FORM OF NOTICE OF SPECIAL FLOOD
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HAZARDS AND AVAILABILITY OF FEDERAL
DISASTER RELIEF ASSISTANCE

Subpart E—Acquisition of Control of State
Savings Associations

391.40 Scope of subpart.

391.41 Definitions.

391.42 Acquisition of control of State sav-
ings associations.

391.43 Control.

391.44 Certifications of ownership.

391.45 Procedural requirements.

391.46 Determination by the FDIC.

391.47 [Reserved]

391.48 Rebuttal of control agreement.

AUTHORITY: 12 U.S.C. 1819 (Tenth).

Subpart A also issued under 12 U.S.C. 1462a;
1463; 1464; 1828; 1831p-1; 1881-1884; 15 U.S.C.
1681w; 15 U.S.C. 6801; 6805.

Subpart B also issued under 12 U.S.C. 1462a;
1463; 1464; 1828; 1831p-1; 1881-1884; 15
U.S.C.1681w; 15 U.S.C. 6801; 6805.

Subpart C also issued under 12 U.S.C. 1462a;
1463; 1464; 1828; 1831p-1; and 1881-1884; 15
U.S.C. 1681m; 1681w.

Subpart D also issued under 12 U.S.C. 1462;
1462a; 1463; 1464; 42 U.S.C. 4012a; 4104a; 4104b;
4106; 4128.

Subpart E also issued under 12 U.S.C. 1467a;
1468; 1817; 18311i.

SOURCE: 76 FR 47811, Aug. 5, 2011, unless
otherwise noted.

Subpart A—Security Procedures

§391.1 Authority, purpose, and scope.

(a) This subpart is issued by the Fed-
eral Deposit Insurance Corporation
(FDIC) under section 3 of the Bank
Protection Act of 1968 (12 U.S.C 1828),
and sections 501 and 505(b)(1) of the
Gramm-Leach-Bliley Act (15 TU.S.C.
6801 and 6805(b)(1)), and section 628 of
the Fair Credit Reporting Act (156
U.S.C. 1681w). This subpart is applica-
ble to State savings associations. It re-
quires each State savings association
to adopt appropriate security proce-
dures to discourage robberies, bur-
glaries, and larcenies and to assist in
the identification and prosecution of
persons who commit such acts. Section
391.5 is applicable to State savings as-
sociations and their subsidiaries (ex-
cept brokers, dealers, persons providing
insurance, investment companies, and
investment advisers). Section 391.5 re-
quires covered institutions to establish
and implement appropriate administra-
tive, technical, and physical safeguards
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